In Confidence

Office of the Minister of Transport

Chair, Cabinet Legislation Committee

Land Transport Management (Regional FueI’\T ax) Ame{idment
Bill: Approval for Introduction

Proposal

1 | propose that the Cabinet Legislation Comf:ﬁitt e(LEG)épprbve*tﬁe introduction of the
Land Transport Management (Reglonal Fud\\T@B() AméﬁﬂmenfBlll (the Bill).

Executive Summary \\
N

2 The Bill proposes to introduce a mechémsm uﬁﬁ :Wf'llch regional fuel taxes can be
established to provide a way for regxons(a’ﬁshd;ransport infrastructure programmes that
would otherwise be deJayﬁd ojr ot funded. Thé revenue from a regional fuel tax is to go to

the reglonal councﬂ (Qf unltary cour‘ic}ll) Ig;éuncﬂ) responsible for the region where the

tion.

3.1 éi;of ci’f makmg a prbposal that sets out the proposed tax rate, the duration of the

RS tax,cthe t;ansbon pfogramme and projects that the tax will fund, and how the

‘p’mposal\dgﬁmbntes to the relevant regional fransport plan, the relevant

S Gove‘rnmqn;’t Policy Statement on land transport, and any other relevant document
yffﬁe Minister of Finance and the Minister of Transport (joint Ministers)

s ts out transport priorities for the region

joint Ministers rejecting or accepting the proposal, and if accepting it, the Ministers
recommending an Order in Council be made by the Governor-General to implement

a regional fuel tax in that region.
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Policy

4 The Bill implements the following policy decisions relating to the introduction of a regional
fuel tax agreed to by the Cabinet Business Committee [CAB-17-MIN-0088 and CAB-17-

MIN-0565 refer]:

4.1 The regional fuel tax is to:

liguefied petroleum gas (LPG) /_1 S

‘ 5 {
R
be collected at the distribution level (meanm the p”bmt wtlere fuel is supplied
by a distributor and includes both servm’e §f sand. qumemal storage
facilities, such as those on farms) - 7, TR

be used toward the funding of Capttal‘expendﬂedre %ssocxated debt repayment
and operational expendnture*whgn it is assgtlated with the delivery of a
package or programme ofpfe}eeié Y T
PN
\ %,
have a maximum rate\of 1,Q centsf =

have a maxumum‘n;nt;al duratio‘nfoﬁe years

/\’x‘;! “«

apply mlt(adly 6?1{0 the ;Auclgland region, with joint Ministers able to make
reco mnd\aﬁe s th’at a,regional fuel tax apply to the other regions from 1
Januafy Zﬂﬁi pra\(tq‘ad\they follow the processes set out in the Bill

\

. f;h Ve srmllarexﬁu\sjons to those relating to the Local Authorities Fuel Tax
< ;gs}lsxons in th@Local Government Act 1974

", allqw fog\@bates consistent with those available for fuel excise duty for off-
an ‘Gse@f both petrol and diesel

accept or reject a proposal from a council under a broad discretion

review the regional fuel tax at any time.

4.3 The New Zealand Transport Agency has:

administrative, monitoring and enforcement functions including collecting the
tax and processing refunds

the power to charge on-going costs associated with administering the reg|onal
fuel tax scheme against the tax revenue from it.
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Council must review the regional fuel tax scheme before proposing to extend or replace it

5 I seek an amendment to the Cabinet Business Committee Minute [paragraph 8.2 of CAB—
17-MIN-0088] where it was agreed that the legislation specify:

51  amandatory review before the end of the 10 year penod,i,f
should expire or be renewed. >,

‘v

6 Transport officials advise that requiring a council to revrewa regTenal fuel axfscheme
prior to its expiry in all circumstances imposes unnecessary cests ort muncds which are
comfortable for the scheme to end on the expiry cLate I'éeylew is onlynac‘essary if the
council proposes to extend the scheme beyond/LO“years or EEpiaca it

A N S

7 | seek LEG’s approval for the Bill to mstead)s“taie‘that thefre is‘a‘*requxrement on councils
to review a regional fuel tax scheme fom"ts neg}on befo’re preparmg a proposal:

S
8 The Bill proposqujfemb tde offénCés and penalties that were not considered when
Cabinet agregd tcfhefpohcy}le@sbns above.
.,

9 Followucgg adwx?é recelveaffram transport officials, | seek LEG's approval:

9 N to méke |t an- offe)qce when a person knowingly or recklessly:
o R _“:v, - \/

X g Jefd§es’br fails to file a monthly return
oy \ X
7

" x

4 r’e‘fuses or fails to provide information requested by the New Zealand Transport
~Agency relevant to the administration or enforcement of regional fuel tax

provides information that is false or misleading to the New Zealand Transport
Agency

produces false records or information

) refuses or fails to pay any regional fuel tax payable by the person
o evades the payment of any regional fuel tax

) refuses or fails to keep accounts or records required to be kept

. makes a false or misleading statement in an application for a regional fuel tax
rebate
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9.2  that a person who commits an offence in accordance with paragraph 9.1 is liable
on conviction to a fine not exceeding $15,000, or in the case of body corporate to

a fine not exceeding $75,000

9.3  that despite section 25(2)(b) of the Criminal Procedure Act 2011 1, a charging. S

document may be laid at any time within 3 years after the date on WhICh thgf
offence was committed. >

7

‘ N
10 The proposed offences and penalties are consistent with smﬂappffeﬁﬁes Ir a{i {)}/‘
contained in transport legislation relating to road user chargés 2N e

af

11 Transport officials advise that the proposed three yg,arllmltatlbn penod is ju\stlﬂed on the
grounds that it may take some time after an offene‘e*béé-b,een con'imiiteé for that offence
to be identified and then brought to prosecutlon/Tk;epr;opose(dT mqf‘gtton period is also
consistent with an existing limitation penogl/fg\r: fufef efccnse ﬁo‘séeaﬁons under section 43

of the LTMA.

12 The New Zealand Transport Agency%md eM‘tnlstryfe}“ :Jt;s“tlce have been consulted and
are comfortable with the proposedbffences and, pénéities included in the Bill.

Inspection powers

\

13 lwish to notify LEG that hé !J;PTOPQS‘GS%QmCIude a power to issue search warrants in
certain cnrcumstance's:-” o Oy

(

N (

> ANy
N

14 The Bill states tﬁatam‘nséun offic: r® may issue a search warrant in relation to a place,
vehicle or other thitigf, ogran:a pplication made by an enforcement officer?, he or she is

satisfied tha fﬁere are r‘eaéoi?f“b e grounds -

,/ /‘av R

O N {} 7 o bQ vet\hét the search will find evidential material in respect of the offence in the -
IS }qce,x)éb‘icle or other thing.

FON
l,prgpaséfhe power be included in the Bill as there are similar powers in transport
-‘~Ieg‘élatlon relating to road user charges.® Transport officials advise that the Bill does

ﬁxfend the power beyond the road user charges legislation to allow an enforcement

¢ As the proposed penalty amount listed at paragraph 9.1 is greater than $7,500 but does not exceed $20,000 — a charging
document is required to be filed within 12 months after the date on which the offence was committed.

2 Section 66 of the Road User Charges Act 2012.

3 Defined in section 3 of the Search and Surveillance Act 2012 as (a) a Judge or (b) a person, such as a Justice of the
Peace, Community Magistrate, Registrar, or Deputy Registrar, who is for the time being authorised to act as an issuing
officer under section 108 of that Act.

4 Appointed by the New Zealand Transport Agency under section 208(3) of the Land Transport Act 1998.

5 A constable may apply for a search warrant under section 79 of the Road User Charges Act 2012,
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officer appointed by the New Zealand Transport Agency to make an application for a
search warrant. The power is appropriately constrained to the functions to be carried out
by the New Zealand Transport Agency as set out in the Bill and on balance is justified due
to the level and nature of offending that may occur under a regional fuel tax scheme.

16 The proposed power is also consistent with the majority of the search and survelllang:e
guidance set out in the LAC Guidelines on the Process and Contefif pﬁLeglslatmn (20*1 4
edition) maintained by the Legislation Design and Advisory Commlt{ee/(the Gy(d“ehqesf

Matters likely to be contentious

17 Some members of the public may see the lmpgsmon ‘ef““ ddlt;dna{ cQsIfs on vehlcle users
as undesirable. Industry stakeholders have beérf,m)/e“r(/ed 4d\the pz)ﬁcy development
process and are generally supportive, with’ the éxceptlon’ of the, "Road Transport Forum,
which represents the trucking mdustry«The Q;onsed ‘eﬁences and penalties listed above
at paragraph 9 have not been testedwxihst“akeholde(s,‘ -~

Need for legislation \\ N

18 The Bill is required to give’ éﬁect to the g@f Ey—deciéions outlined above because it

requires changes to the kTMA SN \:\

Impact analysis f,:. ’,

19 A regulatoryrimpaet—éﬁaly ﬂwas prepared by the Ministry of Transport and submitted at
the samet:ﬁqé\yxé\appr@va@w%e policy relating to the Bill were sought.

“ ¥
I

20 The Regmai”dry Quality Teat at the Treasury reviewed the regulatory impact analysis
an’d cons}déred thathét the Quality Assurance criteria.

e f \‘ ;«,\;
21 "\; g he ;egulaic){y {na”pact analysis shows that alternative options were carefully considered,

e ) En mdmﬁd’f’rVe eds’f benefit analysis had been undertaken lmplementa’clon nsks ldentlfled a

'\ xjf 22.1 the principles of the Treaty of Waitangi

22.2 the rights and freedoms contained in the New Zealand Bill of Rights Act 1980 and
the Human Rights Act 1993

22.3 the disclosure statement requirements (disclosure statement has been prepared
and is attached to the paper)

22.4 the principles and guidelines set out in the Privacy Act 1993
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22.5 relevant international standards and obligations.

23 The Bill complies with the majority of the Guidelines maintained by the Legislation Design
and Advisory Committee (LDAC) but does allow:

23.1 the 10 cent maximum rate as specified in the Bill to be adjusteq (either incre éd or
decreased) by Order in Council. The Guidelines state that the p/oyver to set .
maximum rate of regional fuel tax in delegated legislation i @a maitﬁr mori*
appropriate for primary legislation and departs from chq;a tet 1 3V of the Ldé) nes.
The power is also inconsistent with chapter 13.5 of th@’ Gufidelmes wh*c%gfétes that
delegated legislation should rarely, if ever, override; suépend oF. amem\ ‘primary

legislation. e P

f\“

. There are safeguards in place shou!diltus Ppwer tgﬁ{adw Hhe maximum rate
be used. The Bill is drafted so that’ ah Order in. Ceuncd);vlll be subject to
confirmation by Parliament th;du@h‘theannuai conﬁrmatron process. This
approach is similar to the wayT ) kiser pnélr'ge§§and fuel excise duty are set.

&ﬁ*», "--&

23.2 the definition of ‘exempt use’ tq‘be am'ended\tgy l?egulatlon This power is partially
inconsistent with chapter<(4 of‘the Gwdehﬂ\gs Wﬁrch relates to granting powers of
R \

exemption. . N

) Transport, eﬁ" Ci%is jadeefﬂaaﬁiexlbmty is preferred to future-proof the
leglslatlonshéuld chand\e(s in‘technology or the fuel sector mean that it
beconies. apprdpnafe’ for ‘the definition of ‘exempt use’ be broadened.
Broa(é%nlng the deﬁmtﬁn will bring the benefit of reducing the compliance
é\ Qﬂﬁosewvh“o;WQuid otherwise be required to claim rebates. The criteria

> for tﬁe exerc?sébtthe power has also been limited to fue! which is used on

{eéds other than-a public road, consistent with the underlying policy of the Bill

\‘itl"/nat road\qse‘lﬂs should pay for transport investment.

7}-\\\\ /v,»}‘ \T — \ "
Consﬁlfa’tmﬁ \ d
f’/" \ \x,f. ,n, \‘x

~The fo( lowing Govemment departments and agencies have been consulted on the
re)evant part’s of the Bill and their comments incorporated: The Treasury, Department of

{ﬁiernal\Affalrs Ministry of Business, Innovation and Employment, Inland Revenue, the
/7 ,Off'he of the Privacy Commissioner and the New Zealand Transport Agency.

4 25 %{?The Department of the Prime Minister and Cabinet has been informed.
% '{‘\M‘j 7

26~ The LDAC has been consuited on this paper, but were unable to give any detailed
consideration of the Bill in the time available. LDAC advise that this should not been seen

as an engagement on the proposal itself.
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27 Consultation has also been carried out with key stakeholders during the policy
development process including: Auckiand Council, the fuel companies and distributors®,
representative road user groups’ and off-road user groups.8

28 Fuel companies would generally prefer that the cost of fuel not be increased, but have
indicated that they expect to be ready to comply with their regional fu@l tax obhga’ugﬁs
from 1 July 2018. The Road Transport Forum is strongly opposed te the introductién-of.a
regional fuel tax. The New Zealand Automobile Association is cQﬁéeme/d aboutﬂﬁ’ez g
revenue being used appropriately. Other road user groups llave )Neico’med the ability to
claim rebates where fuel is used off-road. < Ky

29  Consultation has been carried out with caucus, NewﬂZealand Flrst«and\the ‘Green Party.
No concerns were raised. O

Binding on the Crown
30  The Bill amends the LTMA, which bmcls\fh C,rown

31 The Bill will not create any new agemsiés d witl: not amend the existing coverage of the
Ombudsman Act 1975, the Ofkal@ﬂ fprmatlgnA 1982, or the Local Government Official

,

Information and Meetlngs Act 19 oid SN

Allocation of dec15|on-makm§ PQW§rs e f“ y

/» 5

/

(L7
32 The Bill allocates- demﬁonfmakmgpque:’s between the executive and the courts. The Bill
allocates functhﬁs’ap’d‘pow.eré t\o/fﬁe New Zealand Transport Agency and the Auditor

General. {*»»k\{_u, (ﬁmbc\\ b

Associated regulaﬁéns
‘«, ‘—\ f\

33 TheBill, meiud&s tﬁahs:tional provisions that will provide for an Order in Council to

- Imp‘lemént a re(gvtp@fuel tax for Auckland with an in force date of 1 July 2018. An

P f\ exemptlgzljrerh the 28-day rule will be sought.

¢ )
34"‘“ The{E 1lmdbﬂes prerequisites for the Order in Council including consultation with
7 speciﬁed‘*” ersons and makes it clear that those prerequisites can be met before the Bill

bmes into force.

f3§ \;:,;Regulatlons will also be required to allow for rebates consistent with those available for
{ i‘\ ) “fuel excise duty for off-road use in both petrol and diesel vehicles. The regulations will
/" have a commencement date of 1 July 2018 and will seek approval for an exemption from

the 28-day rule.

s9(2)(ba)(ii) of the OIA

{ |
7 Road Transport Forum, New Zealand Automobile Association, Bus and Coach Association.

8 Federated Farmers, Horticulture New Zealand, Civil Contractors New Zealand.
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36 Other than consequential amendments, no other regulations are likely to be required.

Other instruments

37 Not applicable.

Definition of Minister/department

38

executive. These definitions are already contamed in the L?{]VIA <
N \ g

Commencement of legislation

39 The transitional provisions in the Bill provide thaﬂhe’ﬁower to e@abhsh, replace orvary a
regional fuel tax will apply initially only to the regmr‘i quAuckléﬁd‘ V\M*h the application
extending to the rest of New Zealand on 1 dﬂam%%

f\\

40  The remaining provisions in the Bill are éxpecfed
date of Royal assent. ~

Parliamentary stages

41 | expect to introduce the: Blll dyhng the WQek“ﬁf;?fi March 2018 with the intention that it is
passed, if possible, béfo,reﬁduly 2Q?€ \}

‘\
\x

\~».

\"[

42 To achleve‘{ tmief ne}\r\y\a'ﬂ;s\ek the House of Representative’s approval for the Bill to
be consﬁér by the Transport and Infrastructure Select Committee, and be reported
back m{a p’gn d less than the usual 6 months.

<’r‘-

A m‘the!fesp rble\h]hmster

(‘!s~

> N note that the Land Transport Management (Regional Fuel Tax) Amendment Bill (the
N Bill) holds a category 2 priority (must be passed in the year) on the 2018 Legislation

Programme

note that it is desirable for the Bill fo be in force by 1 July 2018 and | will seek
approval from the House of Representatives for a shortened select committee

process to achieve this

3 note that the Bill will provide a process for establishing a regional fuel tax that is
intended to provide an additional way for regions to fund transport infrastructure
programmes that would otherwise be delayed or not funded

4 approve that paragraph 8.2 of the Cabinet Business Committee Minute [CAB-17-
MIN-0088] be replaced with the following:
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4.1 that there is a requirement on regional councils to review a regional fuel tax
scheme for its region before preparing a proposal:

o toreplace a regional fuel tax scheme

¢ tovary the regional fuel tax scheme to change its end date to a date>later
than 10 years after its original start date ;

5 approve that the following offences and penalties be incldﬁé&iﬁﬁﬁé Bill{{iﬂ ,

5.1

e  refuses or fails to provide rnfg,rﬁratronwequeefedhy the New Zealand
Transport Agency relevant Lo tl‘(e"admmrst’raﬁohdj enforcement of
regional fuel tax "

e  provides mformatrm*thet is
Transport Agency, . ; ‘; .

. produces false records ordr nfc}rm‘atron

) refuses O(far § to ?e}hany\regronal fuel tax payable by the person

. eyadee '(he payment«ef‘a‘ny regional fuel tax

.. J;e"fu/ses er*fa#sw

\/ — \: _—
f”b/ x; makes afalse or misleading statement in an application for a regional
y fq‘el ta }ebate

~keep accounts or records required to be kept

' is liable on conviction to a fine not exceeding $15,000 or in the case of
body corporate to a fine not exceeding $75,000

that despite section 25(2)(b) of the Criminal Procedure Act 2011, a
charging document may be laid at any time within 3 years after the date
on which the offence was committed

6 approve the Bill for introduction, subject to the final approval of Government
caucuses and sufficient support in the House of Representatives

7 agree that the Bill be introduced during the week of 26 March 2018
8 agree that the Government propose that the Bill be:

8.1 referred to the Transport and Infrastructure Committee for consideration
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8.2 enacted on the day after the date of Royal assent.

Authorised for lodgement
Hon Phil Twyford

Minister of Transport
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